‘T am the master of my fate; I am the captain of my soul’
The restraint of trade clause and entrepreneurs in contemporary South Africa.
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The current economic climate in South Africa, especially considering the consequences that Covid-19 has had on the possible economic
capabilities of a multitude of South Africans, various might ponder the wealth and riches that entrepreneurial endeavours could provide them and
which might save them from total economic ruin. But how does one go about becoming the master of your own fate[1] when a restraint of trade
clause stares you in the face?

The purpose of a restraint of trade clause, most typically, is to prevent and/or oblige employees to refrain from competing with their previous
employer for the business and/or commerce of such an employer. But how does one enter the market as an entrepreneur in the industry for which
one is trained and educated without unlawfully contending with your previous employer, without undergoing unreasonable changes such as moving
away from the area of your previous employer’s business activities?

Below, I discuss various possibilities as considered in case law, available to the restrained employee to contest the restraint of trade clause they
may have imposed against him or her; or possibly have such a clause declared mvalid.

A SHORT HISTORY:

Before the legitimacy and enforceability of a restraint of trade clause can be dissected in terms of legislation and case law, it is important to
understand where restraint of trade clauses found its birth.

THE COMMON LAW:

It is important to note that in South African law there is no codified legal principle of restraint of trade. The concept of restraint of trade is therefore
birthed from the principle of unlawful completion and codified in a contract through a restraint of trade clause.[2] Historically, restraint of trade
clauses found their foundation in the South African common law, through the Roman law part of the Roman-Dutch common law, applicable n
South Africa.[3]

Since restraint of trade clauses are founded in the principle of unlawful competition, one should study what constitutes unlawful competition.
THE LEGITIMACY OF THE RESTRAINT OF TRADE CILAUSE:
LEGISLATION:

An analysis of the relevant legal principles applicable to a restraint of trade clause therefore must commence with a study of the legislative
provisions on which the relevant labour and competition laws are founded, as it applies to the common law principle of unlawful competition.

The founding principles of all labour laws in South Affica, are found in the Constitution of the Republic of South Afiica, 1996[4] (hereinafter
referred to as the ‘Constitution’):

e Section 18 of the Constitution[5] affords each South Affican citizen the right to freedom of association;
o Section 22 of the Constitution[6] affords each South Affican citizen the right to choose their trade, occupation, or profession freely;
and
o Section 23 of the Constitution[7] affords each South African citizen the right to fair labour practices.

e Section | of the Labour Relations Act, Act 66 of 1995[8] (hereinafter referred to as the ‘LRA’), postulates the purpose of the LRA, being:

e ‘...to advance economic development, social justice, labour peace and the democratisation of the workplace by fulfilling the
primary objects of this Act, which are’; and

® ‘to give effect to and regulate the fundamental rights conferred by Section 23 of the Constitution of the Republic of South Africa,
1996°[9].

o Section 5 of the LRA[10], provides that no person may discriminate against an employee for exercising any right conferred by the LRA in
favour of that employee.

¢ Section 5 of the LRA[11] firthermore provides that no one, without limiting the general protection provided for in same, may or threaten to,
prevent an employee or a person seeking employment from exercising any right conferred by the LRA or from participating in any
proceedings in terms of same.

o The Competition Act, Act 89 of 1998[12] (heremnafter referred to as the ‘CA”) does not provide a clear definition of unlawful competition
but postulates to prohibit same through its purpose, being:



...to promote and maintain competition in the Republic in order to[13] —

To promote the efficiency, adaptability and development of the economy[14];

To provide consumers with competitive prices and product choices[15];

To promote employment and advance the social and economic welfare of South Africans[16];

To expand opportunities for South African participation in world markets and recognise the role of foreign competition in the
Republic[17];

To ensure that small and medium-sized enterprises have an equitable opportunity to participate in the economy[18]; and

To promote a greater spread of ownership, in particular to increase the ownership stakes of historically disadvantaged
persons[19].”

The CA further prevents horizontal[20] and vertical practices[21] between firms, the definition of which includes a natural person[22] such as
an employee, if such practices has the effect of substantially preventing or lessening competition in a market. However, if a party to the
agreement can prove that any technological, efficiency or other pro-competitive gain, resulting from the agreement, outweighs  the effect, such
horizontal and vertical practices can be allowed.[23]

Although legislation does not provide a clear and concise response to the claim of unlawful competition based on an alleged common law
duty, the South African Courts have dealt decisively therewith, on various occasions.

CASE LAW:

For
proo

The

a claimant to be successful with a claim for damages (based on common law) for unlawful competition, the South African Courts require
fall the elements of a delict.[24]

Labour Court , in ABSA Insurance and Financial Advisors (Pty) Ltd v Johan Leon Jonker and Momentum Consult (Pty) Ltd[25], and

Absa Insurance and Financial Advisors (Pty) Ltd v Teresa Jonker and Momentum Consult (Pty) Ltd[26] (heremafter referred to as the
‘ABSA v Jonker”) confirmed that South Affican law recognises two forms of unlawful competition, being;

Unfair use of a competitor’s fruits and labour; and
The misuse of confidential information in order to advance one’s business interests and activities at the expense of a competitor.

The Labour Court furthermore referred to the judgment in Waste Products Utilisation (Pty) Ltd v Wilkes and Another[27] (heremafter
referred to as ‘Waste products’), which matter stated the elements which a claimant needs to satisfy to prove the existence of unlawful
competition, which elements can be summarised as follow:

The claimant must have an interest in the confidential information, but such interest does not have to be ownership;

o The information in which the claimant has an mterest is of a confidential nature;
¢ A relationship must exist between the claimant and the defendant, unto whom the claimant seeks to impose a duty to preserve the

confidence of information imparted unto him or her, such as the relationship between an employer and an employee;

¢ The defendant must have knowingly appropriated the confidential information;
¢ The defendant must have made improper use of that information, whether as a springboard or otherwise, to obtain an unfair advantage for

him- or herself; and
The claimant must have suffered damage as a result of such improper use.

The Labour Court also referred to the case of Roberts v Etwell’s Engineers Ltd (1972) 2 All ER 890[28] (heremafter referred to as
‘Roberts’), in which the honourable Lord Denning Mr at 894 held that a former employee may be allowed to:

“without fear of legal consequences, canvass for the custom of his late master’s customers, whose names and addresses he has learned
during the period of his service, so long as he does not take a list of them away with him”.

The predominant principle as specifically found n ABSA4 v Jonker, and also in Forwarding African Transport Services CC t/a FATS v
Manica Africa (Pty) Ltd & others[29] (heremafter referred to as ‘FATS”), can be summarised as follows:

A previous employee cannot be restrained by a previous enployer from entering into competition with it if the employee, as a result of such
restraint, whether through contract or through fear of litigation, would render such a previous employee economically in-active and
unproductive; and

A previous employee cannot be restrained as mentioned above, irrespective of the period of the restraint.

Of importance to instances of restraint of trade clauses in instances of entrepreneurial endeavours, is the concept of trade connections. In the
matter between Rawlins and Another v Caravantruck (Pty) Ltd[30] (Rawlins), the Appellate Division held that an employee could be found
liable for damages in a claim based on unlawful competition, if the employee used the trade connections of his previous employer in an improper
manner, to advance his or her own agenda.

(For the sake of completeness, the cases referred to in the footnote below, can also be readf31]).



CONCLUSION: THE MASTER OF YOUR OWN FATE:

Based on the provisions of Section 18, 22 and 23 of the Constitution[32], as well as the principles set out by the courts in the judgments of Waste
Products[33], ABSA V Jonker[34] and FATS[35], 1 opine that an entrepreneurs’ previous employer’ will not be able to restrain him or her from
continuing with starting their own company, if the business is carefully considered not to be in violation of the principles as set out in the discussion
above.

In essence, if the entrepreneur does not make improper use of that information gained from previous employment, whether as a springboard or
otherwise, to obtain an unfair advantage for him- or herself, and the previous employer does not suffer damage as a result of such use (therefore
the use is not improper), a litigant will battle to enforce the restraint of trade.

A restraint of trade should therefore not be used to prevent the entrepreneur from entering the economic sector again, but rather to proportionally
protect the interest of the previous employer against improper use and abuse by the ex-employee.

It is also important to note that the finding in Rawl/ins[36], could result in a court awarding damages against an entrepreneur in favour of an
entrepreneur’s previous enployer, in the instance where the entrepreneur approached the clients of such an entrepreneur’s previous employer,
prior to establishment ofhis or her own company and/or leaving the employ of his or her previous employer, as the court might infer that the
entrepreneur improperly used the trade connections of his previous employer, which include its customers, to further his or her own business
mterests. This is flrthermore substantiated by the judgments in Waste Products[37], ABSA V Jonker[38] and FATS[39], and the principle of the
reasonable person, as same would result in contravention of the provisions contained in Section 22 and 23 of the Constitution[40].

The reasons for my opinion can be summarised as follows:

o The courts have continuously found in favour of protecting an employee’s, and therefore, an entrepreneur’s right to choose their trade,
occupation and/or profession freety[41];

¢ Restraint of trade clauses in such instances would constitute an unfair and discriminatory labour practice which is prohibited by the
Constitution and the LRA[42]; and

¢ Restricting an entrepreneur’s business and commerce activities would furthermore result in rendering an entrepreneur economically inactive
and/or unproductive which is indirect contravention of the judgments in ABSA v Jonker[43] and FATS[44].
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